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Introduction

This testimony addresses the Bureau of Land Management Final Rule entitled “Oil and Gas;
Hydraulic Fracturing on Federal and Indian Lands” (described here as the “HF Rule™) issued on March
26, 2015.% After summarizing key provisions of the HF Rule, this testimony will describe the authority of
the BLM to promulgate the rule, the lack of conflict between the HF Rule and other federal statutes, the
environmental risks that the rule helps to address, and the ways in which the HF Rule and federal
enforcement resources complement and improve upon state regulation of oil and gas development.

l. Rule summary: The HF Rule addresses certain aspects of the casing and cementing of
hydraulically fractured wells, the storage of fracturing wastes, and the disclosure of
fracturing chemicals.

The HF Rule primarily contains requirements for information collection and disclosure, mandating
that well operators proposing to hydraulically fracture a well on federal or Indian lands submit data on the
geology in the proposed area of the well;® existing conditions such as old wells, natural faults and
fractures, and usable water in the area;* and proposed hydraulic fracturing design, water acquisition,
waste management, and disposal practices.”> After fracturing, operators—entities that drill and
hydraulically fracture wells—must disclose data on well depth and fractures; actual water acquisition,
waste management, and disposal practices; and the chemicals used in fracturing.® Operators can avoid
public disclosure of certain chemicals used in the fracturing process by submitting an affidavit to the
BLM with information indicating, inter alia, the importance of keeping the information confidential.’
Operators also must collect data on the quality of cementing operations to show that the protective casing
and cementing of wells is adequate, and they must monitor the pressure in wells during hydraulic
fracturing to ensure that pressures do not compromise the structure (“integrity”) of the well and its casing
and cement.® Substantive requirements include, inter alia, that operators take remedial action if it appears
that well cementing was inadequate or that fracturing compromised well integrity® and that operators use
tanks to store flowback water from fracturing, with certain exceptions.’® Where state or tribal
requirements achieve or exceed the goals of the HF Rule, the BLM may grant a regulation-specific
variance from the BLM rule for all wells in the relevant jurisdiction or for individual wells;** as discussed
below, however, these variances may be unnecessary because BLM rules are a floor, not a ceiling.

1. The BLM has clear statutory authority to regulate hydraulically fractured oil and gas
wells on federal lands.

The BLM permits and oversees the use of federal lands for a variety of purposes, including grazing,
recreation, and oil and gas development, among other purposes. In leasing federally-owned oil and gas,
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the BLM—just like private owners of land and minerals—must protect the public’s interest in the
minerals and land and ensure that fluid mineral development will not unduly interfere with other uses of
land. Indeed, many private landowners include conditions in mineral leases in order to protect their
property and natural resources.*? However, in leasing federal oil and gas resources, the BLM represents
broader public interests that diverge from those of most private mineral owners. Resources administered
by the BLM are, by law, not managed solely, or even primarily, for pecuniary gain. The BLM’s core
statutory mandate, contained within the Federal Land Policy and Management Act (FLPMA), is to
manage public lands and resources in a manner that allows for multi-use development of lands, including
“a combination of balanced and diverse resource uses,”*® by current and future generations of people.*
Congress has made clear that in managing public resources the BLM must give consideration to “the
relative values of the resources and not necessarily to the combination of uses that will give the greatest
economic return or the greatest unit output.”*® The BLM therefore must regulate oil and gas development
at the surface and belowground to protect its mineral interests and the many other interests that the agency
represents on federal lands, such as grazing and recreational interests. Notably, it is also the express
policy of Congress to protect “water resource . . . values” on federal lands.*®

FLPMA responsibilities for managing public lands are baseline responsibilities that apply when the
BLM leases minerals on public lands. Beyond this baseline law, the BLM must follow the specific
directives of the Mineral Leasing Act (MLA), as amended, when it allows mineral development on public
lands. This Act provides, inter alia, that the Secretary of Interior (whose responsibilities the BLM carries
out) must regulate surface-disturbing activities from oil and gas development and ensure “restoration of
any lands or surface waters adversely affected by lease operations” by the operator.™” It also provides that
the Secretary of the Interior shall regulate surface disturbing activities and determine reclamation and
other actions required “in the interest of conservation of surface resources.”® Under this Act, the BLM
may suspend leases where oil and gas operators have failed to protect the environment.*® In addition to
the BLM’s authority under FLPMA, the HF Rule falls clearly within the discretion granted to the BLM
by the MLA.?’ Casing and cementing rules prevent oil and gas waste and protect surface (as well as
underground) resources, as do rules for the use of flowback tanks.

Federal agencies have long regulated the casing and cementing of wells and other well development
activities on public lands. On June 4, 1920, the Secretary of the Interior acting under MLA authority
issued operating regulations for oil and gas wells requiring, inter alia, notification prior to well drilling,
plugging, and abandonment; keeping of records relating to “kinds, length, and sizes of casings used in
drilling the wells”; and operator correction of conditions causing damage to water-bearing or other
formations or “dangerous to life or property.”®* The U.S. Geological Survey (USGS)—one of the BLM’s
predecessors in managing wells on public lands—provided in a 1942 regulation that the Supervisor could
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require the submittal of a well casing program and that drilling, well stimulation, and other well
development activities could not occur “without first notifying the supervisor” of a plan.*

Many of the BLM’s rules for managing mineral resources on federal lands are more than two decades
old,*® and these rules, like the older USGS rules, have long regulated the casing and cementing of oil and
gas wells.?* Yet oil and gas development has changed dramatically in the past decade. U.S. companies
have used hydraulic fracturing for more than sixty years,” but the type of fracturing used on many wells
changed in the late 1990s and early 2000s.”® During this time George Mitchell perfected a technique
called “slickwater” (also called slick water or slick-water) fracturing in Texas’s “tight” gas formations,
which are densely packed formations, and combined this technique with the horizontal drilling of wells.”
Several years later, slickwater fracturing and similar unconventional fracturing combined with horizontal
drilling rapidly spread around the country to other tight sandstone and shale formations,? enabling the
development of thousands of new wells drilled into these formations—wells that, without unconventional
fracturing and horizontal drilling, would not have been productive and would not have been drilled.?
Although some oil and gas operators also continue to use conventional fracturing techniques,
unconventional fracturing combined with horizontal drilling is very common and has triggered much of
the recent boom in U.S. oil and gas development.*

The HF Rule, issued after the BLM proposed a draft rule and a revised draft rule® and received
extensive public comments, addresses certain aspects of modern (unconventional) fracturing on land
managed by the BLM, lands under which the BLM controls the minerals, and certain Indian lands.* This
HF Rule does not exceed the BLM’s statutory authority; it has strong statutory support and helps the
BLM to fulfill its statutory duties.®

FLPMA, the BLM’s organic act,® declares that it is “the policy of the United States” that “public
lands be managed in a manner that will protect the quality of scientific . . . ecological, environmental, air
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and atmospheric, water resource, and archeological values.”® It also provides that in administering the
Act, the BLM (acting for the Secretary of the Interior, or “Secretary”) must “establish comprehensive
rules and regulations after considering the views of the general public.”*® Congress has set out a specific
process for the BLM’s leasing and management of federal oil and gas resources on behalf of the public.
Congress directs the Secretary to “manage the public lands under principles of multiple use and sustained
yield . . . .,”®" meaning managing resources “so that they are utilized in the combination that will best
meet the present and future needs of the American people” and in a manner “that takes into account the
long-term needs of future generations for renewable and nonrenewable resources, including, but not
limited to, recreation, range, timber, minerals, watershed, wildlife and fish, and . . . scientific and
historical value.”®® The BLM must write comprehensive land use plans, also described as “resource
management plans,”*® and its leasing of oil and gas resources must conform to these plans. If an
operator obtains a lease, the operator may apply to the BLM to develop a specific well by submitting an
application for a permit to drill (APD).*!

The BLM has specific regulations that guide its issuance or denial of permits to drill for oil and gas.
FLPMA provides: “The Secretary shall issue regulations necessary to implement the provisions of this
Act with respect to the management, use, and protection of the public lands, including the property
located thereon.”? Congress also requires that the Secretary “by regulation or otherwise, take any action
necessary to prevent unnecessary or undue degradation of the lands™* in managing public lands. It is the
responsibility of the authorized BLM officer to regulate a host of issues associated with oil and gas
drilling quite apart from the HF rule specifically. As provided by BLM regulations, these responsibilities
and authorities include, inter alia, approving and monitoring operator proposals for drilling, development,
or production and ensuring that operations are conducted in a manner that is environmentally responsible,
that protects life and property, and that results in the maximum ultimate recovery of the resource with
minimum waste.** Drilling plans must include “a description of the program, the surface and projected
completion zone location, pertinent geologic data, expected hazards, and proposed mitigation measures to
address such hazards.”*

As discussed further below, the HF Rule’s requirements, which operate in addition to these other
rules, will help to protect ground water, surface waters, and soils on public lands, thus supporting other
current and future uses of BLM lands such as grazing and recreation. By preventing leakage from wells,
the requirements will also help to prevent the waste of oil and gas, for which the federal government and
states receive royalties.*® Causing waste of oil and gas resources is prohibited by the MLA.*

1. The HF Rule addresses known risks, prevents the waste of valuable federal oil and gas
resources, and is not overly burdensome.

The HF Rule follows Congressional mandates by taking modest steps to address important
environmental externalities of oil and gas development and hydraulic fracturing and preventing the waste
of federal mineral resources. Slickwater and other unconventional fracturing technigques that have become
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common in the past decade, thus necessitating updated BLM rules, use larger volumes of water* and in
some cases different types of chemicals*® than other fracturing techniques, and they introduce certain new
environmental risks to the oil and gas development process. Beyond causing more wells to be drilled and
fractured, sometimes in sensitive environments or more populous areas,* slickwater fracturing produces
large volumes of liquid “flowback” waste that must be stored on the well site surface and disposed of™*
and requires large volumes of water to be trucked or piped to well sites.*

The techniques of hydraulic fracturing (including slickwater fracturing) and horizontal drilling have
produced very important economic benefits but also substantial costs—costs that could be reduced
through careful management of the drilling and fracturing process. Hydraulic fracturing chemicals, and
chemicals mixed with water, have spilled on well sites.® Wells have blown out during hydraulic
fracturing, causing fracturing fluids to be discharged into surface waters.> In its draft assessment of the
impacts of hydraulic fracturing on water quality, the Environmental Protection Agency observes that
“[s]pills of hydraulic fracturing fluids have occurred across the country and have affected the quality of
drinking water resources,” and it estimates that spill rates of chemicals and hydraulic fracturing fluid
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range from 0.4 and 12.2 spills for every 100 wells.”*® Flowback from wells has also leaked, polluting soil,
surface water, and other resources,” and, in one incident identified by the EPA, flowback and produced
water have polluted ground water.”® Some fractured wells also have deficient or defective underground
casing and cement,*® and inspectors have detected methane coming out of these wells at the surface.®

The HF Rule addresses these and other externalities of oil and gas drilling and fracturing. By
requiring data such as the geology where wells will be drilled and fractured, existing natural faults and
fractures, old wellbores near the proposed well, nearby sources of usable water, and the proposed depth of
the well and fractures,®* the BLM will better understand (and be able to manage) how the drilling and
fracturing of a well could potentially cause the leakage of methane or other substances into nearby faults
or old wells—Ileakage that could potentially allow substances to migrate to the surface and impact surface
water and soil in addition to underground resources.®? By requiring monitoring of cementing operations,
the preparation of cement evaluation logs where cement does not reach the surface of the well, and
remedial action where it appears that cement is inadequate,” the HF Rule helps to ensure that wells—
which will be subjected to high pressures as a result of hydraulic fracturing—will not leak, again helping
to prevent the possible contamination of underground and surface resources. The portions of the HF Rule
addressing the casing and cementing of wells also help to ensure that gas and oil will not escape wells and
that water will not mix with oil and gas,** thus preventing the waste of valuable federal resources and

4. at 5-48.
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money earned from those resources. Further, by requiring the disclosure of chemicals used in fracturing,®
the BLM helps to inform the public, including other users of public lands, of the chemicals that are stored
on site and contained in the flowback. And the BLM achieves multiple environmental goals, including
operator compliance with the Migratory Bird Treaty Act,?® Bald and Golden Eagle Protection Act,”’ Clean
Water Act (CWA),® and Resource Conservation and Recovery Act (RCRA),* by requiring tank storage
of flowback.”

Furthermore, in balancing the importance of oil and gas development with other values on federal
lands, including environmental protection, the rule is not overly onerous. As discussed in Part V, some
states already require cementing tests that are more stringent than BLM rules. Further, many oil and gas
operators already report a range of well data including fracturing chemicals used through FracFocus,”
and some oil and gas operators already use tanks. For example, Encana reports: “In most of our
operations, we use closed-loop fluid handling systems. . . . Because drilling and fracturing fluids do not
come into contact with the ground surface, there is less likelihood of groundwater contamination.”"

V. No federal environmental statutes preclude or displace the HF Rule.

In addition to having strong support in FLPMA and the MLA, the HF Rule is not precluded or
displaced by other federal statutes that apply to, or exempt, some oil and gas activities from certain
federal environmental regulations. The BLM has long regulated the casing and cementing of wells on
federal lands,”® among other regulations, and other federal statutes have not precluded these regulations—
nor do these statutes now preclude the updated regulations. The relevant federal environmental statutes
that apply to certain aspects of oil and gas development and fracturing are, inter alia, the Safe Drinking
Water Act (SDWA), RCRA, the CWA, and the Emergency Planning and Community Right-to-Know Act
(EPCRA). The SDWA applies to certain entities that inject substances underground and requires those
entities to obtain a permit that ensures that injection will not endanger underground sources of drinking
water.” The Act exempts from the definition of “injection” any hydraulic fracturing that is done without
the use of diesel.” The EPA also exempts most oil and gas exploration and production (E&P) wastes
from Subtitle C of RCRA—a subtitle that requires cradle-to-grave tracking of the generation, transport,
and disposal of hazardous wastes and sets standards for transport and disposal.”® Under the CWA, the
EPA prohibits certain discharges of oil and gas wastes into surface waters’’ and has proposed to prohibit
discharge of flowback from unconventional wells to certain wastewater treatment plants.” Finally, the

http://Aww.gwpc.org/sites/default/files/state_oil_and_gas_regulations_designed_to_protect_water_resources_0.pdf (prepared for
the U.S. Dept. of Energy) (noting early state well casing regulations that prevented water incursion into the well).

% Qil and Gas; Hydraulic Fracturing on Federal and Indian Lands, supra note 2, at 16,220-16,221.

%16 U.S.C. §8 703, 707 (2012).

®71d. at § 668.

%8 40 C.F.R. §§ 435.50, 435.52 (2013).

%942 U.S.C. § 6945 (2012).
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Hall, Hydraulic Fracturing: Trade Secrets and the Mandatory Disclosure of Fracturing Water Composition, 49 IDAHO L REV.
399 (2013) (describing state disclosure requirements).

2 Encana®, Fluid storage, disposal and reuse, https://www.encana.com/sustainability/environment/water/fracturing/fluid-
storage.html (last visited July 10, 2015).
™ See Onshore Oil and Gas Order No.1, supra note 24, at § 111.D.3 (requiring, inter alia, drilling plans including plans for
protecting useable water and minerals, blowout prevention plans, and cementing plans); id. at § Ill.F.3 (showing that in
approving APDs BLM must attach “conditions of approval” that reflect necessary mitigation, allowing mitigation measures to
minimize adverse impacts, and allowing the BLM to require Best Management Practices).
™ 42 U.S.C. § 300h(b)(1) (2012).
5 |d. at § 300h(d)(1).
" Regulatory Determination for Oil and Gas and Geothermal Exploration, Development and Production Wastes, 53 Fed. Reg.
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740 C.F.R. §8 435.30. 435.32, 435.50, 435.52 (2013).
8 Effluent Limitations Guidelines and Standards for the Oil and Gas Extraction Point Source Category, 80 Fed. Reg. 18557
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EPCRA requires hydraulic fracturing operators to keep records of hazardous substances that are stored on
site” but does not require these operators to annually report releases of these substances.®

The HF Rule does not conflict with any of these federal rules or exemptions. The rule is not precluded
by other federal statutes and exemptions for three reasons. First, Congress includes limited, individual oil
and gas exemptions in statutes that address different types of pollution and that are administered by
different agencies. In providing these exemptions, Congress has not indicated an intent to preclude
regulation by different agencies under different statutes. Second, environmental statutes are commonly
structured to include discrete exemptions: Congress often exempts an activity from a statute knowing that
the activity is or might be regulated under a different statute. Third, the purpose of the environmental
statutes in question is primarily to limit the environmental externalities of certain private entity and local
government activities without unduly limiting the productive use of private property; it is not to limit a
federal agency’s authority to manage federally-owned and federally-managed land in a manner consistent
with its statutory mandate.

A. Existing federal environmental statutes indicate no Congressional intent to exempt hydraulic
fracturing, casing and cementing, or waste storage from BLM rules. Exemptions under various
generally applicable environmental statutes do not exempt hydraulic fracturing activities from all
federal regulation of federally-managed land.

The question of whether one federal statute precludes the application of another (such as whether the
SDWA precludes BLM regulation of oil and gas development and fracturing under FLPMA and the
MLA) is one of congressional intent,® to be ascertained through statutory interpretation.® It is certainly
within Congress’s power to exempt hydraulic fracturing from all federal regulation; to date, however, it
has (wisely) not chosen to do so,%® and such a blanket exemption cannot be manufactured from the limited
exemptions already in place. An exemption of an industrial activity from one federal environmental
statute does not immunize that activity from other federal environmental statutes unless the statutory
language clearly shows Congressional intent for such immunity.* Indeed, an exemption or partial
exemption from one statute may promote effective regulation under another statute, thus making the laws
complements.®® The federal laws that partially apply to the subject matter of the BLM hydraulic fracturing
rules, or that exempt hydraulic fracturing from certain aspects of federal law, do not show any intent to
block federal agencies like BLM from regulating to accomplish their specific statutory mission.

In exempting hydraulic fracturing from the definition of “injection” under the SDWA, the Energy
Policy Act of 2005 amends the SDWA to read as follows: “For purposes of this part: (1) Underground
injection . . . (B) excludes-- . . . (ii) the underground injection of fluids or propping agents (other than
diesel fuels) pursuant to hydraulic fracturing operations related to oil, gas, or geothermal production
activities.”®® The Act simply makes clear that under the SDWA hydraulic fracturing is not an injection

42 U.S.C. §§ 11021-11022 (2012).

8 42 U.S.C. § 11023(b) (2012); 40 C.F.R. § 372.23 (2013).

8 Felt v. Atchison, Topeka, and Santa Fe Railroad Co., 60 F.3d 1416, 1419 (9th Cir. 1995).

8 pOM Wonderful LLC v. The Coca-Cola Company, 134 S.Ct. 2228, 2236 (2014).

8 In their briefs opposing the BLM rule, petitioners quote one of my statements out of context. See Motion for Preliminary
Injunction (Wyoming and Colorado) at 10, Wyoming v. U.S. Dept. of the Interior, No. 15-CV-00043-SWS (D. Wyo. May 29,
2015); Hannah Wiseman, Untested Waters: The Rise of Hydraulic Fracturing in Oil and Gas Production and the Need to Revisit
Regulation, 20 FORDHAM ENVTL. L. REV. 115, 145 (2009)) (noting that “the Act conclusively withdrew fracing from the realm of
federal regulation” to indicate that Congress exempted hydraulic fracturing from the SDWA, but not to suggest that many other
well development stages associated with fracturing, such as flowback disposal and discharge, are exempt from federal laws).
Notably, my article also does not address the separate authority of the BLM to regulate fracturing on federal lands.

8 Cf. POM Wonderful, 134 S.Ct. at 2236-2237 (in a case interpreting two federal food labeling statutes, refusing to adopt either
a test that would require that full effect be given to each statute and only bar the application of one statute if there is

irreconcilable conflict, or a test that would “reconcile” the laws by finding that one law narrows the other, but finding that even
under the “reconciliation” test, the best result in the case was not to bar the application of a portion of one statute).

& Cf. POM Wonderful, 134 S.Ct at 2238 (“When two statutes complement each other, it would show disregard for the
congressional design to hold that Congress nonetheless intended one federal statute to preclude the operation of the other.”).

8 42 U.S.C. § 300h(d)(1) (2012) (emphasis added).



activity that must be permitted by the EPA or states. It does not address how fracturing may or should be
regulated under other acts or by other agencies. Furthermore, the SDWA’s legislative history shows that
Congress did not “intend any of the provisions of this bill to repeal or limit any authority,” of the U.S.
Geological Survey (USGS), one of the BLM’s predecessors in regulating federal oil and gas wells.?’

The SDWA is inapplicable to both drilling and fracturing of oil and gas production wells; it does not
apply to the injection of substances like drilling muds and fluids and fracturing fluids underground, as
these activities do not count as injection pursuant to the provision in the Energy Policy Act of 2005 and
other provisions.® But states and federal agencies regulating oil and gas drilling and fracturing have other
ways to ensure the safety of these practices. Therefore, many other acts, which | introduce above, address
drilling, casing, and cementing of wells to ensure that substances do not leak underground and pollute
surface and underground water. Many states regulate the casing and cementing of both fractured and
conventional oil and gas wells—not under delegated SDWA authority, but rather under their independent
regulatory authority to protect the public health, safety, and welfare.* Similarly, the BLM may regulate
the casing of fractured and conventional wells to fulfill its MLA and FLPMA responsibilities, and, as
indicated above, it has long regulated the casing of conventional wells and well stimulation.*

Additionally, the SDWA applies to the protection of drinking water and potentially usable water.”
The Act indicates no intent to regulate fracturing and the cementing and casing of oil and gas wells for the
purpose of preventing oil and gas waste and protecting soil and other surface resources, or wildlife. The
BLM’s rules for the casing and cementing of wells help to achieve all of these results.

Similarly, in exempting certain oil and gas E&P wastes from RCRA in 1988, the EPA indicated no
intent to preclude regulation of these wastes under other acts, such as BLM’s requirement under the HF
Rule that flowback be stored in tanks. Indeed, the EPA indicated that it would rely on other acts like the
SDWA (which applies to the disposal of liquid wastes from oil and gas wells, including fractured wells),
the CWA, and subtitle D of RCRA, to help improve waste management.* Nor did the EPA in the RCRA
exemption indicate an intent to prevent other entities from regulating these wastes under other Acts.”

With respect to the CWA, the EPA regulates oil and gas waste rather than exempting it, and the HF
Rule and other BLM rules help operators comply with CWA rules, such as limits on flowback and
produced water discharges.® Finally, with respect to chemical disclosure, the EPCRA already requires the
maintenance of material safety data sheets for fracturing chemicals at oil and gas sites (with certain trade
secret exemptions)® and does not indicate an intent to preclude other disclosure regulations implemented
by other federal agencies.

B. Federal environmental statutes are structured in a manner that anticipates that activities will be
regulated under certain statutes and exempted from others.

The argument that an exemption of an activity from one environmental statute exempts it from similar
protections under other statutes administered by other agencies cuts against the very purpose of having

8 H.R. Rep. No. 93-1185 at 32 (1974), as reprinted in 1974 U.S.C.C.A.N. 6454, 6494,

8 States have argued that the SDWA is the only Act under which the injection of substances may be regulated based on one line
from a federal case. That case states, “[I]t is clear that Congress dictated that all underground injection be regulated under the
[SDWA].” Legal Envtl. Assistance Found., Inc. v. U.S. Envtl. Protection Agency, 118 F.3d 1467, 1474 (11th Cir. 1997). This
statement does not indicate that only the SDWA may regulate underground injection. Rather, it indicates that all underground
injection activities are subject to the SDWA. The case does not address whether underground injection activities might also be
subject to other federal acts, particularly when injection occurs on federal lands.

® See Ground Water Protection Council, supra note 64; Wiseman, Risk and Response, supra note 49 (describing state casing and
cementing regulations).
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varied federal statutes that address discrete issues, as implemented by various agencies with various
missions. For example, some discharges of waste do not count as “solid waste” under RCRA, which
regulates the generation, transport, and disposal of waste, because these discharges are instead regulated
under the CWA.* Indeed, certain environmental statutes contain an explicit “anti-duplication” provision;
in one case a federal district court noted that the “the pollution discharges at issue in this case are
exempted from the coverage of the Recovery Act because they are instead regulated by the Clean Water
Act.”” In the oil and gas context, despite the RCRA subtitle C exemption for oil and gas E&P wastes,”
an oil and gas operator that causes contamination of land with certain oil and gas E&P wastes is liable for
the costs of clean-up under the Comprehensive Environmental Response, Compensation, and Liability
Act.® And if the BLM is concerned that management of these wastes would contaminate these public
lands and prevent their future productive use for grazing or other purposes (and generate CERCLA
liability), it may regulate the management of these wastes under its FLPMA and MLA responsibilities.

C. Federal environmental statutes aim primarily at private actors and do not comprehensively
address the unique responsibilities of federal agencies to protect public natural resources.

The CWA, SDWA, Clean Air Act, and other federal environmental statutes primarily address the
many corporations and other entities that engage in profitable activity while also producing externalities
in the form of pollution. These acts were not designed with the primary intent of addressing additional
responsibilities of federal agencies managing activities that occur on public lands—Ilands that the agencies
must manage for multiple uses for current and future generations. There are, as a result, numerous
examples of activities that are exempt from at least one federal environmental statute but are regulated by
the BLM. For example, the CWA exempts soil runoff from certain agricultural and timber harvesting
operations from certain CWA requirements administered by the Environmental Protection Agency and
states.’® However, the BLM regulates soil runoff from farming, ranching, or certain timber harvesting to
protect waters and federally-protected endangered species in those waters.®* Indeed, a failure of the BLM
to regulate the environmental impacts of these activities might violate Congressional directives for the
agency, which require, inter alia, regulation of land use to protect environmental resources.'® Similarly, a
failure of the BLM to regulate the environmental impacts of oil and gas extraction on public lands, simply
because certain aspects of oil and gas extraction are exempt from the SDWA, RCRA, and other federal
acts, would be an abdication of the BLM’s statutorily-defined responsibilities on public lands.

V. The HF Rule does not duplicate state regulations and will augment state regulation and
enforcement in useful ways.

In addition to providing important environmental protection and following statutorily-defined duties
to enable multi-use development of public lands, the HF Rule beneficially augments state regulation of oil
and gas development, including fracturing. The rule provides an important overlay above various (and

% 42 U.S.C. § 6903(27) (2012); see also Sheldon M. Novick & Donald W. Stever, ENVTL. L. INST., 2 LAW OF ENVIRONMENTAL
PROTECTION § 14:32 (2015) (discussing this exemption and noting that “[t]he boundaries between RCRA and other statutes are
marked by a series of exclusions from the definition of ‘hazardous waste.””).

% Jones v. E.R. Snell Contractor, Inc., 333 F.Supp.2d 1344, 1350 (N.D. Ga. 2004).

% Regulatory Determination, supra note 92.

% 42 U.S.C. § 9607(a) (2012).

100 see 33 U.S.C. § 1342(l) (2012) (exempting from the Clean Water Act National Pollutant Discharge Elimination System
permitting requirement “silviculture activities,” including “harvesting operations,” and “agricultural return flows”); 33 U.S.C. §
1362(14) (2012) (exempting from the definition of a “point source” of pollution “agricultural stormwater discharges and return
flows from irrigated agriculture™). These sources are regulated as nonpoint sources, particularly where a total maximum daily
load has been established for a water into which the sources discharge.

101 See, e.g., Bureau of Land Mgmt., U.S. Dep’t. of the Interior, Draft Resource Management Plan/Environmental Impact
Statement: Western Oregon at 3-908 (2015), available at,
http:/Aww.blm.gov/or/plans/rmpswesternoregon/files/draft/RMP_EIS_Volume3.pdf (in management directions for forested
lands and timber harvesting, prohibiting mechanical treatments on “steep slopes” or “sensitive soils” to protect “[p]erennial and
fish-bearing streams”).

102 See supra Part 11 of this testimony.
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variable) state requirements. The portions of the HF Rule that are not more stringent than existing state
and tribal regulations will likely not require variances'® because BLM rules already serve as a floor, not a
ceiling, to state rules.”® And the HF Rule portions that are more stringent than state regulations protect
important federal values without imposing a one-size-fits all approach. For example, if the BLM
determines that well integrity was compromised during fracturing or that cement in the well was
inadequate, a remediation strategy will be formed on a case-by-case basis.'®

Several portions of the BLM rule demonstrate how the rule is more stringent than certain state
requirements and less stringent than others, thus revealing the variability of state regulations that currently
apply to oil and gas operations. For example, Colorado requires operators to run a cement bond log—a
specific type of cement evaluation log—when operators use certain types of casing,'®® and New Mexico
requires these logs in some counties.’® Other states do not require these logs.’® But in states where
evaluation logs have been required, oil and gas development does not appear to have been inhibited.'®
Thus, the HF Rule provides a consistent requirement for fracturing on federal lands without imposing an
unduly burdensome requirement.

In another example of a portion of the HF Rule that is equally as stringent as certain state regulations
and more stringent than others, the rule (as discussed above) generally requires the use of tanks for the
storage of flowback,"' subject to certain exceptions. Colorado requires operators to use tanks for drilling
and/or fracturing within a certain number of feet of a public water system,* and New Mexico allows pits
but requires operators using pits to obtain a permit and to follow specific siting, construction, and
operational guidelines for pits or tanks.*** Although Utah does not appear to require tanks for flowback,
the state requires oil and gas operators to “[m]aintain [flowback] tanks in a workmanlike manner that will
preclude leakage and provide for all applicable safety measures . . . .”**

To the extent that portions of the HF Rule duplicate state or tribal requirements, operators have
several options. A variance may be granted (or may be unnecessary) if the state or tribal rule meets or
exceeds the objectives of BLM regulation. Further, because most of the HF Rule requirements are
informational—requiring information about geology, fracturing chemicals used, and cement evaluation
logs prepared, for example—operators can meet any duplicative state requirements by submitting the
same information to the BLM and to the state or tribe.* Indeed, the HF Rule requires much of the
information to be submitted through the website FracFocus, just as many states do. By inputting
information into FracFocus, the operator will comply simultaneously with certain state, tribal, and federal
requirements.

Just as the HF Rule provides consistent requirements for drilling and fracturing on federal lands
above varied state requirements, the BLM’s enforcement resources can help complement what are often
limited state enforcement resources. In a number of states, inspectors have done an admirable job of

103 il and Gas; Hydraulic Fracturing on Federal and Indian Lands, supra note 2, at 16,221.
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2015).
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106 2 CoLo. CopE REGS. § 404-1:317(p) (2015).

107 N.M. AbmIN. CoDE R, §§19.15.39.8, 19.15.39.9 (2015).

198 For example, Utah requires well completion or recompletion reports but does not appear to require a specific cement
evaluation log. UTaH ADMIN CODE R. § 649-3-21 (2015). It appears that Wyoming only requires a description of the cementing
program. Wyo. RULES AND REGS., OIL GEN. Ch. 3 § 8(c)(8).

109 For natural gas wells alone, in 2014 Colorado had 32,371 producing gas wells, and New Mexico had 27,957 producing gas
wells. Energy Info. Admin., Number of Producing Gas Wells, http://www.eia.gov/dnav/ng/ng_prod_wells_s1_a.htm (last visited
July 5, 2015).
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stimulation fluids will be injected, well stimulation design including anticipated pressures, the base fluid for fracturing, and
chemicals used in fracturing. Wyo. RULES AND REGS., OIL GEN. CH. 3 § 45(c)-(e) (2015).
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visiting more well sites and noting potential violations of state laws at these sites in the midst of a drilling
and fracturing boom. But state resources are limited, in part due to funding limitations. For example, in
2012 Colorado had approximately 36 oil and gas inspectors and 49,062 active conventional and
unconventional oil and gas wells, whereas New Mexico had approximately 12 inspectors for 56,366
active conventional and unconventional wells."*> The most important inspections occur during the
drilling, completion, and fracturing of the well, and a far smaller number of wells are drilled, fractured,
and completed each day than the total number of active wells listed. But active, producing wells, too, can
cause environmental problems, such as leaking oil, condensate, or produced water from tanks™® or from
on-site equipment that does minimal processing.""" Thus, inspectors’ time must be split between wells
being drilled, completed, and fractured and those under production, and enforcement resources are often
thin. States often fund oil and gas enforcement programs through permitting fees and other fees, and
where these fees are statutorily prescribed, they have in some cases not been adjusted for inflation for
many years.® As a result of these and other state deficiencies, “[e]nforcement rates for spills and other
shale gas waste pollution incidents are low, and the punishment may not be deterring risky behavior.”**°

While the BLM, too, has limited enforcement resources,*? combining the expertise and resources of
the BLM with states can help to ensure that wells on federal lands are regularly inspected and that
violations—which can sometimes result from vandalism, weather, or other issues beyond the direct
control of the operator—are quickly and effectively addressed. Between Fiscal Year 2007 and 2012, the
BLM increased the number of environmental inspections of wells “by approximately 63 percent” and
conducted a total of 17,866 environmental inspections in Fiscal Year 2012.**

Conclusion

The BLM’s HF Rule provides a needed update to federal oil and gas rules that have not kept up
with rapid changes in U.S. oil and gas development. The BLM has long regulated the casing and
cementing of wells, storage of oil and gas wastes, and provision of data to federal authorities to follow its
statutory requirements—namely, to ensure that oil and gas development is compatible with other uses of
federal lands for current and future generations and to protect water and environmental resource values,
among other values. The HF Rule further achieves these goals. Primarily through informational
requirements, the rule informs BLM officials about potential problems with wells, such as wells drilled in
areas with old wells—which could pose a risk if fracturing intercepted other wells—and wells that have
inadequate cement to secure casing and prevent leakage of substances from and into the well. The rule
augments rather than conflicts with other federal requirements, fulfilling agency-specific mandates that
are not contained within other federal environmental statutes. The HF Rule also complements and
improves upon state requirements and provides a variance provision in the event that duplicative
informational rules—which could simply require an operator to submit the same report to a state and
federal official—are deemed onerous and unnecessary.
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(2014).
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