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My name is Madeline Roanhorse and | serve as the Manager of the AML
Reclamation/UMTRA Department with the Navajo Nation. | am appearing today on
behalf of the National Association of Abandoned Mine Land Programs (NAAMLP) The
NAAMLP represents 30 states and tribes with federally approved abandoned mine land
reclamation (AML) programs authorized under Title IV of the Surface Mining Control
and Reclamation Act (SMCRA). My testimony today will focus primarily on the Title
IV AML program under SMCRA.

Title IV of SMCRA was amended in 2006 and significantly changed how state
and tribal AML grants are funded. These grants are still based on receipts from a fee on
coal production, but beginning in FY 2008, the grants are funded primarily by mandatory
appropriations. As a result, the states and tribes should receive $488 million in FY 2013.
In its FY 2013 budget, OSM is requesting $307 million for state and tribal AML grants, a
reduction of $180 million. OSM’s budget also includes a legislative proposal for the
establishment of a competitive grant process that would allegedly improve AML program
efficiency. The legislative proposal would also eliminate funding to states and tribes that
have “certified” completion of their highest priority coal reclamation sites. | appreciate
the opportunity to testify before the Subcommittee and outline some of the reasons why
NAAMLP adamantly opposes OSM’s proposed FY 2013 budget.

Over the past 30 years, the accomplishments of the states and tribes under the
AML program has resulted in tens of thousands of acres of abandoned mine lands having
been reclaimed, thousands of mine openings having been closed, and safeguards for
people, property and the environment having been put in place. Be assured that states
and tribes continue to be committed to address the unabated hazards at both coal and non-
coal abandoned mines. We are all united to play an important role in achieving the goals
and objectives as set forth by Congress when SMCRA was first enacted — including
protecting public health and safety, enhancing the environment, providing employment,
and adding to the economies of communities impacted by past coal and noncoal mining.

SMCRA was passed in 1977 and set national regulatory and reclamation
standards for coal mining. The Act also established a Reclamation Fund to work towards
eliminating the innumerable health, safety and environmental problems that exist
throughout the Nation from the mines that were abandoned prior to the Act. The Fund
generates revenue through a fee on current coal production. This fee is collected by OSM
and distributed to states and tribes that have federally approved regulatory and AML
programs. The promise Congress made in 1977, and with every subsequent amendment
to the Act, was that, at a minimum, half the money generated from fees collected by
OSM on coal mined within the boundaries of a state or tribe, referred to as “State Share”,
would be returned for the uses described in Title IV of the Act if the state or tribe
assumed responsibility for regulating active coal mining operations pursuant to Title V of



SMCRA. The 2006 Amendments clarified the scope of what the State Share funds could
be used for and reaffirmed the promise made by Congress in 1977.

If a state or tribe was successful in completing reclamation of abandoned coal
mines and was able to “certify” under Section 411 of SMCRA, then the State Share funds
could be used to address a myriad of other abandoned mine issues as defined under each
state’s or tribe’s approved Abandoned Mine Reclamation Plan. These Abandoned Mine
Reclamation Plans are approved by the Office of Surface Mining and they ensure that the
work is in accordance with the intent of SMCRA. Like all abandoned mine reclamation,
the work of certified states and tribes eliminates health and safety problems, cleans up the
environment, and creates jobs in rural areas impacted by mining.

The elimination of funding for certified state and tribal AML grants not only
breaks the promise of State and Tribal Share funding, but upsets the balance and
compromise that was achieved in the comprehensive restructuring of SMCRA
accomplished by the 2006 Amendments following more than ten years of discussion and
negotiation by all affected parties. The funding reduction is inconsistent with the
Administration’s stated goals regarding jobs and environmental protection. We therefore
respectively ask the Subcommittee to support continued funding for certified states and
tribes at the statutorily authorized levels, and turn back any efforts to amend SMCRA in
this regard.

In addition to the $180 million reduction for certified states and tribes, the
proposed FY 2013 budget perpetuates the termination of federal funding for the AML
emergency program, leaving the states and tribes to rely on funds received through their
non-emergency AML grant funds. This contradicts the 2006 amendments, which require
the states and tribes to maintain “strict compliance” with the non-emergency funding
priorities described in Section 403(a), while leaving Section 410, Emergency Powers,
unchanged. Section 410 of SMCRA requires OSM to fund the emergency AML program
using OSM’s “discretionary share” under Section (402)(g)(3)(B), which is entirely
separate from state and tribal non-emergency AML grant funding under Sections
(402)(9)(2), (9)(2), and (g)(5). SMCRA does not allow states and tribes to administer or
fund an AML emergency program from their non-emergency AML grants, although,
since 1989, fifteen states have agreed to implement the emergency program on behalf of
OSM contingent upon OSM providing full funding for the work. As a result, OSM has
been able to fulfill their mandated obligation more cost effectively and efficiently.

Regardless of whether a state/tribe or OSM operates the emergency program, only
OSM has the authority to “declare” the emergency and clear the way for the expedited
procedures to be implemented. In FY 2011, OSM issued guidance to the states that the
agency “will no longer declare emergencies.” OSM provided no legal or statutory support
for its position. Instead, OSM has “transitioned” responsibility for emergencies to the
states and tribes with the expectation that they will utilize non-emergency AML funding
to address them. OSM will simply “assist the states and tribes with the projects, as
needed”. Of course, given that OSM has proposed to eliminate all funding for certified
states and tribes, it begs the question of how and to what extent OSM will continue to
assist these states and tribes.



If Congress continues to allow the elimination of emergency program funding,
states and tribes will have to adjust to their new role by setting aside a large portion of
their non-emergency AML funds so that they can be prepared for any emergency that
may arise. Emergency projects come in all shapes and sizes, vary in number from year to
year and range in cost from thousands of dollars to millions of dollars. Requiring states
and tribes to fund emergencies will result in funds being diverted from other high priority
projects and delay certification under Section 411, thereby increasing the backlog of
projects on the Abandoned Mine Land Inventory System (AMLIS). For minimum
program states and states with small AML programs, large emergency projects will
require the states to redirect all or most of their AML resources to address the emergency,
thereby delaying other high-priority reclamation. With the loss of stable emergency
program funding, minimum program states will have a difficult, if not impossible, time
planning, budgeting, and prosecuting the abatement of their high priority AML problems.
In a worst-case scenario, a minimum program state would not be able to address a costly
emergency in a timely fashion, and would have to “save up” multiple years of funding
before even initiating the work to abate the emergency, in the meantime ignoring all other
high priority work.

OSM’s proposed budget suggests addressing emergencies, and all other projects,
as part of a competitive grant process whereby states and tribes compete for funding
based on the findings of the proposed AML Advisory Council. OSM believes that a
competitive grant process would concentrate funds on the highest priority projects.
While a competitive grant process may seem to make sense at first blush, further
reflection reveals that the entire premise is faulty and can only undermine and upend the
deliberate funding mechanism established by Congress in the 2006 Amendments. Since
the inception of SMCRA, high priority problems have always taken precedence over
other projects. The focus on high priorities was further clarified in the 2006
Amendments by removing the lower priority problems from the Act and requiring “strict
compliance” with high priority funding requirements. OSM already approves projects as
meeting the definition of high priority under its current review process and therefore an
AML Advisory Council would only add redundancy and bureaucracy instead of
improving efficiency.

Based on our understanding of OSM’s legislative proposal, there are a myriad of
potential problems and implications for the entire AML program. They include the
following:

e Has anyone alleged or confirmed that the states/tribes are NOT already addressing
the highest priority sites? Where have the 2006 Amendments faltered in terms of
high priority sites being addressed as envisioned by Congress? What would
remain unchanged in the 2006 Amendments under OSM’s proposal?

e If the current AML funding formula is scrapped, what amount will be paid out to
the non-certified AML states and tribes over the remainder of the program? What
does OSM mean by the term “remaining funds” in its proposal? Is it only the
AML fees yet to be collected? What happens to the historic share balances in the
Fund, including those that were supposed to be re-directed to the Fund based on
an equivalent amount of funding being paid to certified states and tribes each



year? Would the “remaining funds” include the unappropriated/prior balance
amounts that have not yet been paid out over the seven-year installment period?

e Will this new competitive grant process introduce an additional level of
bureaucracy and result in more funds being spent formulating proposals and less
on actual AML reclamation? The present funding formula allows states and
tribes to undertake long-term strategic planning and efficiently use available
funds.

e How long will OSM fund a state’s/tribe’s administrative costs if it does not
successfully compete for a construction grant, even though the state/tribe has
eligible high priority projects? How will OSM calculate administrative grant
funding levels, especially since salaries and benefits for AML project managers
and inspectors predominantly derive from construction funds? Would funding
cover current staffing levels? If not, how will OSM determine the funding criteria
for administrative program grants?

e How does OSM expect the states and tribes to handle emergency projects under
the legislative proposal? Must these projects undergo review by the Advisory
Council? Will there be special, expedited procedures? If a state/tribe has to cut
back on staff, how does it manage emergencies when they arise? If emergency
programs do compete for AML funds, considerable time and effort could be spent
preparing these projects for review by the Advisory Council rather than abating
the immediate hazard. Again, how can we be assured that emergencies will be
addressed expeditiously?

e One of the greatest benefits of reauthorization under the 2006 Amendments to
SMCRA was the predictability of funding levels through the end of the AML
program. Because states and tribes were provided with hypothetical funding
levels from OSM, long-term project planning, along with the establishment of
appropriate staffing levels and project assignments, could be made accurately and
efficiently. How can states/tribes plan for future projects given the inherent
uncertainty associated with having to annually bid for AML funds?

Given these uncertainties and the negative implications for the accomplishment of
AML work under Title IV of SMCRA, Congress should reject the proposed amendments
to SMCRA as being counterproductive to the purposes of SMCRA and an inefficient use
of funds. We request that Congress continue mandatory funding for certified states and
tribes and provide funding for AML emergencies. A resolution to this effect adopted by
NAAMLP last year is attached, as is a more comprehensive list of questions concerning
the legislative proposal. We ask that they be included in the record of the hearing.

On a somewhat related matter, there appears to be increasing concern by some in
Washington that the states and tribes are not spending the increased AML grant moneys
that they have received under the 2006 Amendments in a more expeditious manner, thus
resulting in what the Administration has characterized as unacceptable levels of
“undelivered orders”. What these figures and statements fail to reflect is the degree to
which AML grant moneys are obligated or otherwise committed for AML reclamation
work as part of the normal grant process. Most AML grants are either three or five years
in length and over that course of time, the states and tribes are in a continual process of
planning, bidding and contracting for specific AML projects. Some projects are multi-
layered and require extended periods of time to complete this process before a shovel is



turned at the AML site. And where federal funding is concerned, additional time is
necessary to complete the myriad statutory approvals for AML work to begin, including
compliance with the National Environmental Policy Act and the National Historic
Preservation Act.

In almost every case, however, based on the extensive planning that the states and
tribes undertake, AML grant funds are committed to specific projects even while
clearances and bidding are underway. While funds may not technically be “obligated”
because they are not yet “drawn down”, these funds are committed for specific purposes.
Once committed, states and tribes consider this grant money to be obligated to the
respective project, even though the “order” had not been “delivered” and the funds
actually “drawn down”. The latter can only occur once the project is completed, which
will often be several years later, depending on the size and complexity of the project. We
would be happy to provide the Subcommittee with more detailed information about our
grant expenditures and project planning in order to answer any questions you may have
about how we account for and spend our AML grant moneys. Given the confusion that
often attends the various terms used to describe the grant expenditure process, we believe
it is critical that Congress hear directly from the states and tribes on this matter and not
rely solely on the Administration’s statements and analyses. We welcome the
opportunity to brief your Subcommittee in more detail regarding this issue should you so
desire.

One of the more effective mechanisms for accomplishing AML restoration work
is through leveraging or matching other grant programs, such as EPA’s 319 program.
Until FY 2009, language was always included in OSM’s appropriation that encouraged
the use of these types of matching funds, particularly for the purpose of environmental
restoration related to treatment or abatement of acid mind drainage (AMD) from
abandoned mines. This is an ongoing, and often expensive, problem, especially in
Appalachia. NAAMLP therefore requests the Subcommittee to support the inclusion of
language in the FY 2013 appropriations bill that would allow the use of AML funds for
any non-Federal cost-share required by the Federal government for AMD treatment or
abatement.

We also urge the Subcommittee to support funding for OSM’s training program
and TIPS, including moneys for state/tribal travel. These programs are central to the
effective implementation of state and tribal AML programs as they provide necessary
training and continuing education for state/tribal agency personnel, as well as critical
technical assistance. Finally, we support funding for the Watershed Cooperative
Agreements in the amount of $1.2 million because it facilitates and enhances state and
local partnerships by providing direct financial assistance to watershed organizations for
acid mine drainage remediation.

To the extent that the Subcommittee desires to pursue changes to SMCRA to
improve or clarify the operation of the AML program, the states and tribes would
recommend looking at three areas: 1) the use of unappropriated state and tribal share
balances to address noncoal AML and acid mine drainage (AMD) projects; 2) the limited
liability protections for noncoal AML work at section 405(l) of SMCRA,; and 3) an
amendment to Section 413(d) regarding liability under the Clean Water Act for acid mine



drainage projects. In this regard, Mr. Chairman, we were very encouraged that the full
House Committee on Natural Resources last week passed S. 897, which is identical to
H.R. 785 introduced by Rep. Pearce of New Mexico. As we noted in testimony
presented to the Subcommittee on February 17 at a legislative hearing on H.R. 785, the
bill will return states and tribes to their longstanding role under SMCRA of directing
abandoned mine grant funds to the highest priority needs at either coal or non-coal
abandoned mines and allow us to designate additional moneys to address acid mine
drainage concerns. It will also correct a misinterpretation by the Interior Department in
its final rules implementing the 2006 Amendments to SMCRA that barred the states and
tribes from using AML monies for these valid and worthy purposes.

States and Tribes are very familiar with the highest priority non-coal problems
within their borders and also have limited reclamation dollars to protect public health and
safety or protect the environment from significant harm. States and tribes work closely
with various federal agencies, including the Environmental Protection Agency, the
Bureau of Land Management, the U.S. Forest Service, and the U.S. Army Corps of
Engineers, all of whom have provided some funding for non-coal mine remediation
projects. For states with coal mining, the most consistent source of AML funding has
been the Title 1V grants received under SMCRA.. Section 409 of SMCRA allows states
to use these grants at high priority non-coal AML sites. The funding is generally limited
to safeguarding hazards to public safety (e.g., closing mine openings) at non-coal sites.

The urgency of advancing the legislation passed by the full Committee has been
heightened by statements in OSM’s proposed budget for Fiscal Year 2013. Therein,
OSM is proposing to further restrict the ability of states to expend AML funds on noncoal
reclamation projects. This will apparently occur as part of a legislative proposal that the
Administration intends to aggressively pursue in the 112" Congress. While the primary
focus of that proposal will be the elimination of future AML funding for states and tribes
that are certified under Title IV of SMCRA (which we adamantly oppose), OSM’s
proposal will also substantially restructure the method by which AML funds are
distributed to the states in an effort to “direct the available reclamation funds to the
highest priority coal AML sites across the Nation.”

S. 897 would also address a similar restriction on the use of the unappropriated
state and tribal share balances for the Acid Mine Drainage (AMD) set-aside program
under SMCRA. Congress expanded this program in the 2006 Amendments to allow
states and tribes to set-aside up to 30% of their grants funds for treating AMD now and
into the future. AMD has ravaged many streams throughout the country, but especially in
Appalachia. The states need the ability to set aside as much funding as possible to deal
with these problems over the long term. Again, OSM has acted arbitrarily in their
interpretation of the reauthorizing language by limiting the types of funds the state may
use for the set-aside program. S. 897 includes language that would correct this
misinterpretation and allow the states to apply the 30% set-aside to their prior balance
replacement funds and as such we strongly support it. We are hopeful that the full House
of Representatives will act on S. 897 in the near future.

Another suggested amendment is needed to clarify a further misinterpretation of
SMCRA contained in OSM’s final rules of November 14, 2008. Section 405(1) of



SMCRA provides that, except for acts of gross negligence or intentional misconduct, “no
state (or tribe) shall be liable under any provisions of Federal law for any costs or
damages as a result of action taken or omitted in the course of carrying out a state
abandoned mine reclamation plan approved under this section.” In its rules, OSM
concluded that because of the language of SMCRA, including the generally unrestricted
nature of the Title IV funds provided to certified states and tribes in Sections 411(h)(1)
and (2), certified states and tribes can no longer conduct noncoal reclamation or other
projects under Title IV of SMCRA (73 Fed. Reg. 67613). Thus, to the extent that
certified states and tribes choose to conduct noncoal reclamation, OSM asserts that they
do so outside of SMCRA and OSM’s regulations, including the limited liability
provisions of Section 405(1) of the Act.

This strained reading of the 2006 Amendments is having severe consequences for
certified states and tribes conducting AML work pursuant to their otherwise-approved
state programs. Without this limited liability protection, these states and tribes
potentially subject themselves to liability under the Clean Water Act and CERCLA for
their AML reclamation work. Nothing in the 2006 Amendments suggested that there was
a desire or intent to remove these liability protections, and without them in place,
certified states and tribes will need to potentially reconsider at least some of their more
critical AML projects. We therefore recommend that the Subcommittee consider an
amendment to SMCRA that would clarify that the 2006 Amendments were not intended
to affect the applicability of section 405(1) to AML projects undertaken by certified states
and tribes. We would welcome an opportunity to work with you to craft appropriate
legislative language at an appropriate time to accomplish this.

Finally, we recommend an adjustment to Section 413(d) of SMCRA to clarify that
acid mine drainage projects which are eligible for AML funding under Section 404 of the
Act, including systems for the control or treatment of AMD, are not subject to the water
quality provisions of the Federal Water Pollution Control Act. This amendment is
necessary to address a November 8, 2010 decision by the U.S. Court of Appeals for the
Fourth Circuit, which decreed that the Clean Water Act’s NPDES permitting
requirements apply to anyone who discharges pollutants into the waters of the United
States, regardless of whether that entity is private or public in nature. More specifically,
the court noted that “the statute contains no exceptions for state agencies engaging in
reclamation efforts; to the contrary, it explicitly includes them within its scope.”

The result of this far-reaching decision by the Fourth Circuit will be to require
some, if not all, state and tribal AML reclamation projects to obtain NPDES permits
before work can commence. This will be particularly problematic for acid mine drainage
control and treatment projects where water quality is already significantly degraded and
is unlikely to ever meet effluent limitation guidelines under the Clean Water Act.
Essentially, efforts by state agencies and tribes, and the watershed groups who work
cooperatively with the states and tribes, will be stymied. In some cases, existing water
treatment systems could be turned off and abandoned to the inability to obtain NPDES
permits. We do not believe that this result was intended by either Congress or the courts,
and thus believe that an immediate legislative clarification should be pursued. Again, we
would welcome the opportunity to work with this Subcommittee to craft appropriate



legislative solutions to address this conflict of laws situation at some time in the near
future.

Thank you for the opportunity to testify today. | would be happy to answer any
guestions you may have.



Questions and Concerns re the AML Legislative Proposal in OSM’s FY 2013

Budget

The Proposed Competitive Allocation Process

What is the potential for this new review and ranking process to reduce

expenditures and increase efficiency without being counter-productive? Will
it introduce an additional level of bureaucracy and result in more time being
spent formulating proposals and less on actual AML reclamation? The
present funding formula, while not perfect, at |east provides some direction on
which to base long term strategic planning and efficient use of available
funds. The closest analogy to what OSM is proposing by way of its
competitive allocation process is the way BLM and the Forest Service
currently allocate their AML funds through competitive proposals to various
state offices and regions. Because of the uncertainties of funding, neither
agency has been able to develop significant in-house expertise, but instead
often rely on SMCRA-funded states like MT, NM, UT and CO to do agood
portion of their AML work. Why would OSM want to duplicate a system that
has proven problematic for other agencies?

Who would be the “ other parties’ potentially bidding on AML grant funds?

Would thisinclude federal agencies such asBLM, FS, NPS, etc? If so, in
many cases, those agencies aready rely on the states to conduct their
reclamation work and also determine priorities based on state input or
guidance.

What do the state project managers and inspectors do if a state does not win a

competitive bid for AML funds? How does a state gear up if it receives
funding for more projects than it can handle with present staffing? Each state
and tribe has different grant cycles. Unless all are brought into one uniform
cycle, how will everyone compete for the same dollars? In thisregard, how
can the competitive allocation process and the use of the Advisory Council be
more efficient and simple than what we already have in place?

How long will OSM fund a state’ Jtribe’ s administrative costs if it does not

successfully compete for a construction grant, even though the state/tribe has
eligible high priority projectson AMLIS? How will OSM calculate
administrative grant funding levels, especially since salaries and benefits for
AML project managers and inspectors predominantly derive from
construction funds? Would funding cover current staffing levels? If not, how
will OSM determine the funding criteria for administrative program grants?

How do the states and tribes handle emergency projects under the legislative

proposal? Must these projects undergo review by the Advisory Council? Will
there be special, expedited procedures? If a state/tribe has to cut back on staff,
how does it manage emergencies when they arise? If emergency programs do
compete for AML funds, considerable time and effort could be spent
preparing these projects for review by the Advisory Council rather than
abating the immediate hazard. Again, how can we be assured that
emergencies will be addressed expeditiously?



e What ranking criteriawill be used to determine the priority of submitted AML
project grant requests? The number of people potentially affected? The
current priority ranking on AMLIS? How would the Council determine
whether a burning gob pile near a city presents a greater hazard than a surface
mine near a highway or an underground mine beneath aresidential area?
Would the winning bid be the “most convincing” proposal? The one with the
most signatures on a petition? The one with the most influential legislative
delegation? Will AMLIS continue to serve as the primary mechanism for
identifying sites and their priority status?

e |f the current AML funding formulais scrapped, what amount will be paid out to
the non-certified AML states and tribes over the remainder of the program?
What does OSM mean by the term “remaining funds’ in its proposal? Isit
only the AML fees yet to be collected? What happens to the historic share
balances in the Fund, including those that were supposed to be re-directed to
the Fund based on an equivalent amount of funding being paid to certified
states and tribes each year? Would the “remaining funds” include the
unappropriated/prior balance amounts that have not yet been paid out over the
seven-year installment period? What about the amounts due and owing to
certified states and tribes that were phased in during FY 2009 — 2011?

e Hasanyone alleged or confirmed that the states/tribes are NOT already addressing
the highest priority sites for reclamation within the context of the current
AML program structure under the 2006 Amendments? Where have the 2006
Amendments faltered in terms of high priority sites being addressed as
envisioned by Congress? What would remain unchanged in the 2006
Amendments under OSM’ s proposal ?

The Nature and Purpose of the Advisory Council

e Who would be on the AML Advisory Council and how could they collectively
have better decision-making knowledge about hazardous AML sites than the
state and tribal project managers and administrators who work with these sites
on adaily basis?

o What will be the criteriato serve on the Advisory Council? Will the Federal
Advisory Committee Act (FACA) requirements apply to the formation and
deliberations of the Council? How long does OSM envision it will take to
establish the Council and when will it become operational ?

e Will the Advisory Council be providing recommendations to OSM or will OSM
make all final decisions? Will these decisions by appealable? If so, to who?
Does OSM envision needing to develop internal guidance for its own review
process? If so, how long will it potentially take from Advisory Council
review and recommendation to final OSM decision in order to complete the
grant process so a state can begin a project?

e What degree of detail will be required in order to review and approve competitive
grant applications? Will the Council review each project? What type of time
constraints will be placed on their review?



e Will the Advisory Council consider partial grants for projects that may exceed the
alocation for asingle year? Would minimum program states be authorized to
apply for agrant that would exceed $3 million?

e Will grant applications be based on an individual project or will the grant be
based on a project year? How will cost overruns be handled?

Planning for AML Work

e One of the greatest benefits of reauthorization under the 2006 Amendments to
SMCRA was the predictability of funding through the end of the AML
program. Because state and tribes were provided with hypothetical funding
levels from OSM (which to date have proven to be quite accurate), long-term
project planning, along with the establishment of appropriate staffing levels
and project assignments, could be made more accurately and efficiently. How
can states/tribes plan for future projects given the uncertainty associated with
having to annually bid for AML funds? NEPA compliance issues alone can
take years of planning. One state recently asked its State Historic
Preservation Office for initial consultation regarding project sites that may be
reclaimed over the next five years. This process will also have significant
impacts on those states that utilize multi-year construction contracts that are
paid for with annual AML grants.

e Stateand tribal AML projects are often planned 18 months to two yearsin
advance of actually receiving construction funds, based on anticipated funding
under the 2006 Amendments. During that time, states and tribes are
performing environmental assessments, conducting archeology reviews,
completing real estate work and doing NEPA analyses. There could be
considerable effort and money wasted if a project does not get approved
during the competitive allocation process.

e At what point does a State or Tribe seek approval from the advisory council?
Considerable investigation must take place prior to developing most projects,
whether they be acid mine drainage projects or health and safety projects.
How much time should be spent in design prior to proceeding to the Council?
How accurate must a cost estimate be prior to taking a project before the
Council? The greater the accuracy, the greater the design time expended,
possibly for a project that will be rejected.

e State and tribes often seek and obtain valuable matching funds from watershed
groups, which take considerable lead time to acquire. It will be difficult to
commit to partnersif we don't know what level of funding, if any, will be
made available from OSM.

e Severa states have committed significant amounts of money to waterline projects
across the coalfields. Loca governmental entities have started designs and
applied for additional funds from other agencies to match AML funds in order
to make these projects areaity. Ending al AML funding for these projects
(assuming they are not considered “high priority”) could have significant
consequences for local communities. Our understanding is that these projects



were excluded under the 2006 Amendments from the priority scheme
contained in section 403(a) of SMCRA.

e DoesOSM'’sproposa allow acid mine drainage (AMD) projectsto be
undertaken? Can these be designated as high priority? (Our understanding is
that those AMD projects undertaken pursuant to the “AMD set-aside
program” are not subject to the priority scheme under Section 403(a) and that
those AMD projects done “in conjunction with” a priority 1 or 2 project are
considered “high priority”.) How do states handle ongoing engineering,
operating and maintenance costs for existing AMD treatment systems? Asthe
Administration works diligently to develop a new rule to protect streams
nationwide, why would it advance a proposal to essentially halt the cleanup of
streams funded by the AML program?

Overarching Concerns

e Giventheorigina design of SMCRA by its framersthat AML funds will only be
allocated to those states who agree to implement Title V regulatory programs for
active mining operations, to what extent can we expect that states will continue to
implement and fund their TitleV programsif Title IV funding is drastically cut or
eliminated under the proposal? Furthermore, since states and tribes will not know
what level of AML program staffing to maintain from year to year under the
proposal, who would desire to work for a program that is in a constant state of
flux?

e The SMCRA 2006 Amendments were the result of roughly ten years of
negotiations, discussions, and debates in Congress. Since the legidlative process
to enact these new proposed changes could take years, why didn’t OSM begin
with the legislation and then follow up with an appropriate budget proposal ?
Why weren't the states/tribes or the NAAMLP included in discussions that led to
this legislative proposal?

e AsOSM developsthe legidlative proposal for a competitive bidding process, the
agency should consider the impacts on minimum programs and consider
maintaining the minimum allocation of $3 million for minimum program states.

e What type of state AML plan amendments does OSM foresee as aresult of this
new process?

Proposed Elimination of Funding for AML Emergencies

e Whileamendmentsto Title IV of SMCRA in 2006 (P.L. 109-432) adjusted
several provisions of the Act, no changes were made to OSM’ s emergency
powersin Section 410. Quite to the contrary, Section 402(g)(1)(D)(2) states
that the Secretary shall ensure “strict compliance” with regard to the states
and tribes’ use of non-emergency grant funds for the prioritieslisted in
Section 403(a), none of which include emergencies. The funding for the
emergency program comes from the Secretary’ s discretionary share, pursuant
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to Section 402(g)(3) of the Act. This share currently stands at $416 million.
OSM’s elimination of funding for the emergency program will result in the
shift of approximately $20 million annually that will have to be absorbed by
the states. Thisis money that cannot be spent on high priority AML work (as
required by SMCRA) and will require the realignment of state AML program
operations in terms of personnel, project design and development, and
construction capabilities. In most cases, depending on the nature and extent of
an emergency project, it could preclude a state’ s ability to undertake any other
AML work during the grant year (and even following years), especially for
minimum program states. How does OSM envision states and tribes being
able to meet their statutory responsibility to address high priority AML sitesin
light of the elimination of federal funding for AML emergencies? How does
OSM reconcile this proposal with the intentions of Congress expressed in the
2006 amendments to move more money out of the AML Fund sooner to
address the backlog of AML problems that continue to linger?

Proposed Elimination of Funding to Certified States and Tribes

From what we can ascertain, OSM proposes to eliminate all payments to
certified states and tribes —in lieu of funds; prior balance replacement funds,
and monies that are due and owing in FY 2018 and 2019 from the phase-in
during fiscal years 2008 and 2009. Isthisaccurate? OSM says nothing of
what the impact will be on non-certified states as a result of eliminating these
payments to certified states and tribes — especially the equivaent payments
that would otherwise be made to the historic production share that directly
relate to “in lieu of” payments to certified states and tribes under section
411(h)(4). Previously, OSM has stated that “the amounts that would have
been allocated to certified states and tribes under section 402(g)(1) of
SMCRA will be transferred to the historical production allocation on an
annual basis to the extent that those states and tribes receive in lieu
payments from the Treasury (through the Secretary of the Interior)
under section 402(i) and 411(h)(2) of SMCRA.” By OSM’s own admission
inits FY 2013 proposed budget, this will amount to $1.2 billion over ten
years. If thein lieu payments are not made (as proposed), how can the
transfer to historic production occur? The result, of course, would be adrastic
impact on the historic production allocation otherwise available to uncertified
states. Will OSM address this matter in its proposed legislation? If so, how?

Has OSM considered the fiscal and programmatic impacts that could result if
the certified states and tribes, who no longer receive AML monies, choose to
return their Title V regulatory programsto OSM (especially given the severe
reductions being proposed for FY 2013 in Title V grants)?



Finally, how do the cutsin the Title IV program line up with the
Administration’s other economic, fiscal and environmental objectives as
articulated in the deficit reduction and jobs bills that have been considered by
Congress? These objectives include environmenta stewardship, cleaning up
abandoned mines (coa and noncoal) nationwide, creating green jobs,
pumping dollarsinto local communities, putting money to work on the ground
in an expeditious manner, sustainable development, infrastructure
improvements, alternative energy projects, protecting public health and safety,
and improving the environment. It seemsto usthat thereis a serious
disconnect here and we remain mystified as to how these laudable objectives
and OSM'’ s budget proposal can be reconciled.
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NATIONAL ASSOCIATION OF ABANDONED MINE LAND PROGRAMS

RESOLUTION
OF
THE NATIONAL ASSOCIATION OF ABANDONED MINE LAND PROGRAMS

WHEREAS, Title IV of the Surface Mining Control and Reclamation Act of 1977 (SMCRA)
established the Abandoned Mine Land (AML) reclamation program; and

WHEREAS, the National Association of Abandoned Mine Land Programs (NAAMLP) was
established as a nonprofit corporation to accomplish the objectives of its thirty member tribes and states to
eliminate health and safety hazards and reclaim land and water resources adversely affected by past mining
and left in an abandoned or inadequately restored condition; and

WHEREAS, NAAMLP members administer AML programs funded and overseen by the Office of
Surface Mining Reclamation and Enforcement (OSM), U.S. Department of the Interior; and

WHEREAS, pursuant to the cooperative federalism approach contained in SMCRA, all tribes and
states who are members of NAAMLP have federally approved abandoned mine reclamation plans; and

WHEREAS, SMCRA, Title 1V, establishes a reclamation fee on each ton of coal mined in the
United States to pay for abandoned mine land reclamation; and

WHEREAS, SMCRA, Title IV, mandates that fifty percent (50%) of the reclamation fees collected
annually are designated as state/tribal share funds to be returned to the states and tribes from which coal
was mined to pay for reclamation programs administered by the states and tribes; and

WHEREAS, SMCRA Title IV also mandates that a minimum level of funding should be provided
to ensure effective state program implementation; and

WHEREAS, Congress enacted amendments to SMCRA in 2006 to address, among other things,
funding for state and tribal programs and fee collection to address existing and future AML reclamation;
and

WHEREAS, the 2006 Amendments established new, strict criteria that ensures states and tribes
expend funds on high priority AML sites; and

WHEREAS, the proposed 2012 budget for the Office of Surface Mining Reclamation and
Enforcement within the U.S. Department of the Interior would abandon the 50/50 state-federal partnership
established under SMCRA and renege on the funding formula under the 2006 amendments by, among
other things, eliminating mandatory funding for those states and tribes who have certified the completion
of their coal reclamation work and adjusting the mechanism by which non-certified states receive their
mandatory funding through a competitive bidding process; and

WHEREAS, if statutory changes are approved by Congress as suggested by the proposed FY 2012
budget for OSMRE, reclamation of abandoned mine lands within certified states and tribes would halt;




reclamation of abandoned mine lands in all states would be jeopardized; employment of contractors,
suppliers, technicians and others currently engaged in the reclamation of abandoned mine lands would be
endangered; the cleanup of polluted lands and waters across the United States would be threatened by
failing to fund reclamation of abandoned mine lands in some states; minimum program state funding
would be usurped; the AML water supply replacement program would be terminated, leaving coalfield
citizens without potable water; and the intent of Congress as contained in the 2006 amendments to
SMCRA and its 2006 Amendments would be undermined

NOW, THEREFORE:

BE IT RESOLVED BY THE NATIONAL ASSOCIATION OF ABANDONED MINE LAND
PROGRAMS THAT ITS MEMBER TRIBES AND STATES:

Opposes the legislative proposal terminating funding for certified states and tribes and altering the
receipt of mandatory AML funding for non-certified states contained in the FY 2012 budget
proposal for the Office of Surface Mining Reclamation and Enforcement and instead supports the
AML funding mechanism contained in current law.

ISSUED THIS 22" DAY OF FEBRUARY, 2011

ATTEST:

Michael P. Garner

PRESIDENT, NAAMLP

ALABAMA ALASKA ARIZONA ARKANSAS CALIFORNIA COLORADO CROW HOPI ILLINOIS INDIANA IOWA KANSAS KENTUCKY, LOUISIANA MARYLAND,, MISSISSIPPI,
MISSOURI MONTANA NAVAJO NEVADA, NEW MEXICO NORTH DAKOTA OHIO OKLAHOMA PENNSYLVANIA TENNESSEE TEXAS UTAH VIRGINIA WEST VIRGINIA WYOMING
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