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My name is Harry R. Sachse, I am one of the founding partners of Sonosky, Chambers, Sachse, Endreson and Perry, LLP, a 
law firm that specializes in representing Native American Tribes. We have offices in Washington, D.C., Alaska, California, 
and New Mexico. Before that I was an Assistant to the Solicitor General of the United States and argued several key Indian 
cases in the Supreme Court, and I have taught Indian law at Harvard and the University of Virginia. 

I am pleased to speak in favor of H. R. 512. This bill addresses one of the worst abuses inherent in the Department of 
the Interior’s handling of tribal recognition: unreasonable delay, and an attitude that no one has the right to question it. There 
are other abuses that need to be corrected – unreasonable standards for recognition, and an intrenched bureaucracy 
that functions without any real supervision within the Department. See the Testimony of Kevin Gover, former Assistant 
Secretary for Indian Affairs Before the Committee on Indian Affairs, United States Senate concerning S. 297, dated April 21, 
2004 attached. This bill is a step in the right direction.

My experience with this process came from my representation of the Muwekma Ohlone tribe of California, in their attempt 
to become recognized. A little of that history will demonstrate the problem.

The Muwekma Ohlone have lived in the San Francisco Bay area since before the Spanish arrived. During the Spanish 
period, ancestors of the Muwekma were forced to live and work at or near the Mission of San Jose and were called the 
Mission San Jose Indian Tribe. Prior to the incorporation of California into the United States, the missions were abolished, 
and the tribes who lived there were rendered largely landless and destitute. In the late nineteenth century and early 
twentieth century, the Muwekma settled in villages known as Alisal and El Molino, located within the Tribe’s aboriginal territory 
in Alameda County, California.

The federal government repeatedly recognized the Tribe in the twentieth century. Congress has never enacted 
legislation terminating the trust relationship with the Muwekma Ohlone Tribe. Nor has a court, the Department or any division 
of the Executive Branch terminated the Tribe. 

Nevertheless, sometime after 1927 the Department began largely to ignore the Tribe. Then when it began publishing a list 
of federally recognized tribes in 1979, the Department failed to include it on the list.  
 
Notwithstanding the Department’s neglect, the Tribe’s leaders organized the tribe to enroll under the California Claims 
Act, repeatedly between 1929 and 1970. Throughout the 1960's, the Tribe worked to preserve from destruction the 
Ohlone Cemetery, an Indian cemetery of Mission San Jose, an effort which succeeded. Since the late 1970's the Tribe has 
been active in working to preserve and ensure proper treatment of archeological resources and ancestral human 
remains uncovered as land development expanded in the San Francisco Bay area. In 1989 the Tribe persuaded 
Stanford University to return Ohlone remains stored in its museum to the Tribe for reburial. 

The Tribe has received wonderful local support, with letters in the record from the Sacramento Area Office of the Bureau of 
Indian Affairs, from Condoleezza Rice, when she was Provost of Stanford University, from Congresswoman Zoe Lofgren, 
the Tribe’s representative, and many, many others. 

Given all of that, you would not believe what has happened to this tribe in seeking return to the list of recognized tribes. 
 



In 1989, the Tribe asked advice from the Department of the Interior on how it could be returned to the list of recognized tribes. 
It was told that it had to go through the procedures of 25 C.F.R. Part. 83. No suggestion was made to it that there was any 
other way to be returned to the list of recognized tribes. The Tribe filed its letter of intent to petition for federal acknowledgment 
in 1989. In 1995 the Tribe submitted a documented petition with the extraordinary detail required by the Department – 
which required hiring historians, anthropologists, and genealogists. In 1996, the Department concluded that the Tribe had 
been recognized previously. In 1998 the Bureau placed the Muwekma petition on the “ready for active consideration list.” 

The Secretary of Interior in 1994 restored the Ione Band of Miwoks, another small California tribe that had been 
previously recognized then ignored, to the list of federally recognized tribes without requiring it to go through the procedures of 
25 C.F.R. Part 83 at all. Similarly, in 2000, the Lower Lake Rancheria, another small California tribe which had been 
previously recognized and then ignored, was restored to the list of federally recognized tribes by administrative action 
without being required to go through the 25 C.F.R. Part 83 procedures. In addition, two Alaska tribes were similarly 
restored. Nevertheless, when Muwekma in 1992, 1996, 1998 and 2000 requested the Secretary to return it to the list 
of recognized tribes by administrative correction, the Department refused or ignored the request, and said wait in line.

In 1999, although “ready for active consideration” the Department of the Interior had not yet set a date for consideration of 
the Muwekma petition for recognition, and reviewing the list of tribes ahead of it and the rate at which Interior got to the 
petitions, we determined it could be 19 more years before Interior got to its petition. Muwekma then brought suit in the 
Federal District Court for the District of Columbia under the Administrative Procedure Act (APA) “to compel agency 
action unlawfully withheld or unreasonably delayed.” 5 U.S.C. § 706(1). The Court’s rulings in that action are published 
at Muwekma Tribe v. Babbitt, 133 F.Supp.2d 30 (D.D.C. 2000) and 133 F.Supp.2d 42 (D.D.C. 2001). 
 
The Department vigorously opposed Muwekma, maintaining its right to handle these procedures one at a time at its own pace.  
 
On June 30, 2000, the district court ordered Interior to propose a schedule for reaching a final determination on the 
Tribe’s petition. The Department, despite the Order, proposed a schedule without any definite termination date. In 
subsequent orders, all initially opposed by Interior, the Court set a firm time schedule for Interior to rule on the Tribe’s 
petition. See 133 F.Supp.2d at 51. This was the first action in which a tribe successfully challenged the Department’s slow 
pace of deciding petitions and failure to reduce its backlog. The Court held that the fact that the Tribe was previously 
recognized, that it has been required to go through this long procedure when other tribes have not, and that, as applied 
to Muwekma, the procedure may be in contravention of an act of Congress, required an expedited decision. Id. at 36-42. 
The Court also found that the Department had been “glaringly disingenuous” in its pleadings before the Court. Id. at 49. As 
a result of this decision, other tribes also brought suit against the Department for agency action unreasonably delayed, to 
the consternation of the Interior officials.  
 
On July 30, 2001 the Assistant Secretary for Indian Affairs issued a “Proposed Finding on the Ohlone/Costanoan 
Muwekma Tribe” in which it proposed to decline recognition of the Tribe. 66 Fed. Reg. 40,712 (2001). It made no reference to 
the issues raised by the Court. 

The Tribe submitted comments and substantial new evidence. On September 6, 2002, the Department issued its 
Final Determination denying recognition. 67 Fed. Reg. 58,631 (2002). Again, it made no reference to issues raised by the 
Court concerning violations of federal law by the Department of the Interior or the lack of equal protection in requiring 
Muwekma to go through this long process while administratively correcting the omission of the other tribes. The 
Department findings were like a brief against Muwekma, and the same team at Interior that had fought so hard against 
the Administrative Procedure Act suit, were deeply involved in the determination against Muwekma.

We have appealed that decision to the Federal District Court in the District of Columbia, and face more years of litigation.

H.R. 512, which in many ways adopts legislatively what Muwekma had to obtain through litigation, will save a great deal of 
money for the United States in not having to defend APA suits based on failure to decide cases in a reasonable time. It will 
also save money for tribes applying for recognition the same way. But more than that it will help eliminate the bias that 
occurs when Interior first fights in court to defeat a tribal applicant and then has the right to determine whether to recognize it 
or not.
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