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ADDITIONAL AND DISSENTING VIEWS 

H.R. 1385 extends recognition to six tribes in the Commonwealth 
of Virginia that seek recognition as the descendants of historic 
tribes that had treaty relations with the colonists of Virginia and 
the King of England. Before the House proceeds further with this 
bill, several key issues should be thoroughly addressed. 

First, more information is needed as to who the present-day 
tribes and their members petitioning for recognition are. Two hear-
ings (one in the 111th Congress on H.R. 1385 and one in the 110th 
on similar legislation) have not cleared this up. This leads to a re-
lated question: is every member of these tribes an Indian descend-
ant of one of the historic tribes of Virginia? The answer to this 
question is unclear because the Committee has neither analyzed 
nor received from the Department of the Interior a reasonable 
analysis of the records necessary for a fully informed decision to 
recommend that the full House pass H.R. 1385. Apart from this in-
complete record, the appropriateness and justification for recog-
nizing six Indian tribes in Virginia have not been fully considered. 
There also seems to be a lack of justification for considering the pe-
titions of the Virginia groups prior to the petitions of other groups. 
About nine groups that submitted petitions seeking recognition 
under the Bureau of Indian Affairs’ regulatory process have com-
pleted their petitions; in this respect, they are more prepared for 
a final determination than the Virginia tribes. There seem to be 
few, if any, objective criteria for considering recognition bills in the 
Committee. 

More hearings are in order for H.R. 1385 before sending it to the 
House Floor. In the hearing held on March 18, 2009, the Com-
mittee received a lot of testimony from a witness for the six peti-
tioners, from the Governor of Virginia, a historian, and the Depart-
ment of the Interior. All provided interesting, often passionate, 
statements. It was especially troubling to learn of a dark era in the 
Commonwealth’s history when racial integrity laws suppressed the 
identification of Indian Virginians. Although the Department pro-
vided no position on the bill in its brief statement on H.R. 1385, 
the Administration witness did remark that all six groups have pe-
titioned for recognition with the BIA, but none have completed this 
process. This means the Department lacks completely documented 
petitions from the six tribes. 

H.R. 1385 contains ample lists of congressional findings about 
the history of the six groups, but there is no requirement to verify 
that members of these tribes are Indian people who descend from 
historic Virginia tribes. The definition of ‘‘tribal member’’ in H.R. 
1385 does not even require the individual to be of Indian ancestry. 
According to information provided to the Committee, the tribes’ 
policies or laws generally require Indian ancestry to be members. 
The legislation, however, does not require that the Secretary of the 
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Interior verify that the groups’ members actually descend from his-
toric Virginia tribes. The House should consider amending the bill 
to require that any entity recognized as a tribe must be able to doc-
ument that its members are Indian people who descend from the 
historic tribes residing in the area that is now present-day Vir-
ginia. 

A final and broader concern with H.R. 1385 is that what Con-
gress does with this bill could well affect the Committee’s ongoing 
work to address the Supreme Court decision in Carcieri v. Salazar. 
Members of the Committee who were present for the April 1 hear-
ing on this matter learned that the Supreme Court held that the 
Secretary of the Interior has no authority to acquire lands into 
trust for tribes not under federal jurisdiction in 1934, except when 
authorized by a specific Act of Congress. As a result, the Secretary 
can no longer acquire lands in trust without a specific Act of Con-
gress for tribes recognized after 1934, and the trust status of the 
lands of such tribes might be open to challenge. 

The six Virginia tribes were not under federal jurisdiction in 
1934. Thus, anything done with H.R. 1385, could set a precedent 
for resolving Carcieri. Under H.R. 1385, lands placed in trust for 
the Virginia tribes will be secure; meanwhile, lands held in trust 
or proposed for trust by other tribes recognized many years ago, 
are not secure. This kind of inconsistency in federal Indian policy 
is the kind that led to the Carcieri controversies in the first place. 

If the solution to Carcieri is to deal with each and every post- 
1934 tribe’s trust land application separately in Congress, then 
H.R. 1385 is appropriate. If the solution is to provide the Secretary 
of Interior with appropriate authority to acquire lands in trust, 
then H.R. 1385 is not appropriate. 

While the Committee has held a hearing on Carcieri, there seems 
to be no consensus on how to resolve it. We have received no testi-
mony from the Department, and none of the tribes, states, counties, 
cities, private land owners and other concerned interests have had 
an opportunity to testify in the Committee as of the time the report 
for H.R. 1385 is filed. 

It would be wise to postpone Floor action of any recognition bills 
until the Committee acquires a better understanding of the impacts 
of Carcieri and what to do about it. 

DOC HASTINGS. 

Æ 

VerDate Nov 24 2008 06:00 May 13, 2009 Jkt 079006 PO 00000 Frm 00035 Fmt 6604 Sfmt 6611 E:\HR\OC\HR104.XXX HR104rf
re

de
ric

k 
on

 P
R

O
D

1P
C

67
 w

ith
 H

E
A

R
IN

G



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Gray Gamma 2.2)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /OK
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
    /Arial-Black
    /Arial-BlackItalic
    /Arial-BoldItalicMT
    /Arial-BoldMT
    /Arial-ItalicMT
    /ArialMT
    /ArialNarrow
    /ArialNarrow-Bold
    /ArialNarrow-BoldItalic
    /ArialNarrow-Italic
    /ArialUnicodeMS
    /CenturyGothic
    /CenturyGothic-Bold
    /CenturyGothic-BoldItalic
    /CenturyGothic-Italic
    /CourierNewPS-BoldItalicMT
    /CourierNewPS-BoldMT
    /CourierNewPS-ItalicMT
    /CourierNewPSMT
    /Georgia
    /Georgia-Bold
    /Georgia-BoldItalic
    /Georgia-Italic
    /Impact
    /LucidaConsole
    /Tahoma
    /Tahoma-Bold
    /TimesNewRomanMT-ExtraBold
    /TimesNewRomanPS-BoldItalicMT
    /TimesNewRomanPS-BoldMT
    /TimesNewRomanPS-ItalicMT
    /TimesNewRomanPSMT
    /Trebuchet-BoldItalic
    /TrebuchetMS
    /TrebuchetMS-Bold
    /TrebuchetMS-Italic
    /Verdana
    /Verdana-Bold
    /Verdana-BoldItalic
    /Verdana-Italic
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.00000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.00000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata pogodnih za pouzdani prikaz i ispis poslovnih dokumenata koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 5.0 e versioni successive.)
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
>> setdistillerparams
<<
  /HWResolution [600 600]
  /PageSize [612.000 792.000]
>> setpagedevice




