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Two years ago, the Obama Administration’s Interior Department signed settlement
agreements with two litigious groups, in their words, “to make implementation of the ESA
less complex, less contentious and more effective.”

In August, the Director of the Fish and Wildlife Service testified before this Committee that
“settlement agreements are often in the public’s best interest because [the Service] has no
effective legal defense to most deadline cases, and because settlement agreements facilitate
issue resolution as a more expeditious and less costly alternative to litigation.”

This raises several questions: are these ESA settlements, and others negotiated by federal
agencies behind closed doors with certain groups, truly in the public’s “best interest?” Have
they made implementation of ESA “less contentious” and “less costly?” Are “expeditious”
ESA listings allowing adequate involvement of states, local governments, and private
landowners or aiding efforts to avoid listings or to delist species? Have they encouraged
use of transparent and best science and commercial data in ESA decisions? Have they led
to robust economic impact analyses of ESA listings on communities? Have they
discouraged litigation?

Here are some facts of what these settlements have produced in just two years:

e The current number of proposed and final ESA listings has increased by 210, and the
amount of proposed and final critical habitat has increased by more than 2 million
acres and more than 2,000 river miles nationwide.

e The Interior Department has accepted 85 percent of the new listing petitions it

received, including petitions seeking more than 140 new listings to the Fish and
Wildlife Service, and the National Marine Fisheries Service.
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e Selective use of ESA data and science and peer review conflicts of interest has
clouded the Obama Administration’s adherence to data quality and transparency
requirements.

e New executive orders and regulations are reducing robust economic impact
analyses, and could alter how critical habitat is analyzed.

e Litigants to the settlements are continuing to file lawsuits. In just the past year, the
Center for Biological Diversity has threatened or filed over a dozen new lawsuits
against the Interior Department, either because they didn’t list fast enough, or
because the Center for Biological Diversity didn’t agree with Interior’s decision not
to list.

Undoubtedly, some believe cramming hundreds of obscure species onto the ESA list under
deadlines and blocking off huge swaths of land because of the settlements are “successes,”
but many areas of the country tell a different account of how these policies are impacting
their communities, their economies, and ultimately, the species.

While the Service recently “endorsed” a plan submitted by Texas, Oklahoma, Kansas,
Colorado and New Mexico to conserve the Lesser Prairie Chicken, there is little assurance
that the Service won’t list the prairie chicken anyway. The Service has refused requests by
dozens of counties and other interests for additional time to factor new data and review
other plans, insisting it must stick to its self-imposed settlement deadline of March 2014.

In coming months, according to settlement-imposed deadlines, the Bureau of Land
Management and Forest Service will submit plans covering over 250,000 square miles in
11 Western states to the Service to decide whether they are adequate to avoid listing of the
Greater Sage Grouse. These plans are based on seriously flawed federal technical
documents that lack transparency. Nevertheless, the Service has charged ahead with
proposing listing of sage grouse in portions of Nevada, California, Colorado and Utah.

Over 2,000 river miles in a dozen mid-western and southern states are likely to be
impacted as a result of the Service’s listing of mussels and other fish species. These listings
will impact over 40 percent of Arkansas alone, including agriculture, timber, and energy
producers, and other small businesses.

In Washington, listing is imminent for a plant called the bladderpod, though DNA shows it
is not warranted, and proposed gopher listings are impacting local economies and one of
the largest military installations in the world.

These are some impacts from the settlements. The “listing-by-litigation” approach is not
working for people and species. 1look forward to hearing from our witnesses and to
continuing a frank and open discussion on how to improve this law.
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