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Good morning Chairman Young, Ranking Member Ruiz, and members of the
Subcommittee. My name is Ernest Stensgar and | am testifying today in my capacity as
Vice-Chairman of the Coeur d’Alene Tribe and on behalf of the Affiliated Tribes of
Northwest Indians (“ATNI”) as Chair of ATNI’s Trust Reform Committee. I am pleased
to provide ATNI’s and my Tribe’s strong support for H.R. 812 and urge the
Subcommittee and the full Committee to advance this bipartisan legislation without
delay.

BACKGROUND ON ATNI AND THE DEVELOPMENT OF H.R. 812

Founded in 1953, ATNI represents 57 tribal governments from Oregon, Idaho,
Washington, southeast Alaska, northern California and Montana. For more than a
decade, ATNI and its member tribes in the Pacific Northwest have been active
proponents of forward-looking trust reform. ATNI’s support and interest in these issues
has been and is grounded in our commitment to maintaining the integrity of the United
States’ trust responsibility, the foundation of which is based upon the historical cession of
millions of acres of ancestral lands by these tribes to the United States. It is also based on
our recognition that in nearly every instance, Indian tribes have demonstrated that they
are simply much better managers of their natural resources and affairs than is the federal
government.

Much of the text of H.R. 812 had its origins in S.1439 and its House companion bill, H.R.
4322, which were introduced in the 109th Congress. Those bills were introduced and co-
sponsored by the respective committee chairmen and ranking members of the House
Natural Resources Committee and the Senate Committee on Indian Affairs. Following
introduction, the committees of jurisdiction travelled across the United States to consult



with Indian tribes on the legislation. The committees then generated a revised version of
S.1439 to reflect the tribes’ input. Using the committees’ revised draft of S.1439 as a
template, beginning in 2011 ATNI focused on updating the two titles of that bill that
remained relevant in light of the Cobell settlement and that had universal tribal support:
title 111, the Indian Trust Asset Demonstration Project, and title V, Restructuring the
Office of the Special Trustee (“OST”). Several individuals and tribal leaders who
participated in developing the bill had previous careers working for the Bureau of Indian
Affairs (“BIA”) and OST and were able to provide important practical input to guide our
efforts.

On May 7, 2014, this Subcommittee held a hearing on a previous version of this
legislation, H.R. 409. H.R. 812 incorporates a number of changes to reflect the Obama
Administration’s feedback on H.R. 409. We believe that, as introduced, H.R. 812
addresses all of the issues and concerns the Administration raised with respect to H.R.
400.

OVERVIEW OF H.R. 812
The substantive provisions of H.R. 812 are in titles Il and 111, which are discussed below:
Indian Trust Asset Demonstration Project

Title 1l of H.R. 812 would establish a demonstration project to authorize Indian tribes, on
a voluntary basis, to direct the management of their non-monetary trust resources through
negotiated agreements with the Secretary of the Interior (“Secretary”). To participate,
tribes would submit to the Secretary a proposed Indian trust asset management plan that
would describe, among other criteria, the trust assets that would be subject to the plan, the
tribe’s management objectives and priorities for assets subject to the plan, and a proposed
allocation of funding for the proposed management activities.

Unlike existing legal authorities that authorize tribes to contract or compact federal
functions under federal standards, this demonstration project is unique in that it would
provide participating tribes the freedom to determine how their resources will be
managed under tribal standards.

For example, an Indian tribe with timber resources that seeks to participate in the
demonstration project could submit a plan that would direct that some of its forest land be
managed in a manner to maximize fair market value on timber sales. The plan might also
direct that other forested acreage not be harvested at all to encourage tourism or promote
certain wildlife habitat. Currently, the BIA is the final decision-maker on these issues. If
H.R. 812 is enacted into law, Indian tribes for the first time would have the flexibility to
dictate these management standards under this demonstration project authority.

H.R. 812 also includes a new section 204(e) that authorizes the Secretary to approve trust
asset management plans that include provisions authorizing Indian tribes to carry out
surface leasing or forest management activities without BIA approval under certain
conditions. This concept is modeled on and is substantively identical to the HEARTH
Act, which passed the House of Representatives by a 400-0 vote and was signed into law
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in 2012. The Administration has been a strong supporter of the HEARTH Act concept of
authorizing tribes to voluntarily carry out surface leasing activities without BIA approval,
and that model has proven very successful.

Empowering tribes to create value with their own resources epitomizes the federal policy
of self-determination. In an era where federal appropriations for management of tribal
natural resources are declining, representing a fraction of the actual need, this
demonstration project is a practical tool that tribes will utilize immediately if they so
choose.

Restructuring of the Office of the Special Trustee

Congress created the OST in 1994 when it enacted the American Indian Trust Fund
Management Reform Act. That Act made clear that OST would be a temporary entity to
oversee certain reforms of how the Department of the Interior (“DOI”’) managed and
invested Indian trust funds. The 1994 Act provided that OST would be headed by the
Special Trustee for American Indians, a position appointed by the President and
confirmed by the Senate.

Since the establishment of OST, management of Indian trust assets in DOI has been
bifurcated: the BIA manages Indian trust land and non-monetary trust resources, while
OST manages Indian trust funds. Although both entities are within DOI, they are
completely separate bureaucracies. Even though their work often overlaps, OST
employees do not have authority over BIA employees, and vice versa. Prior to OST’s
creation, management of trust land and trust funds was under a single administrative
umbrella.

The major reforms that OST was charged with implementing were completed years ago.
Those reforms, reflected in the accounting and investment functions, have undoubtedly
improved the Secretary’s management of Indian trust funds. We believe that those
functions should continue. However, since OST was established, its role has expanded
significantly to include activities far beyond managing Indian trust funds and
implementing financial reforms, creating additional unintended bureaucracy for Indian
Tribes.

For example, in 2002 OST assumed responsibility for appraising Indian trust land and
trust property, even though this function has nothing to do with the management of
Indian trust funds. In the report accompanying the FY 2010 Interior, Environment and
Related Agencies spending bill, the House Appropriations Committee said the following
about OST’s involvement in the appraisal process:

Indian Tribes routinely experience lengthy delays in obtaining appraisals
from the Department for transactions involving the conveyance of Indian
trust lands. The Bureau of Indian Affairs is responsible for requesting
appraisals and the Office of the Special Trustee is responsible for
procuring the appraisals. Appraisals are required for Indian Tribes and
individual Indians to sell, acquire or exchange interests in trust land.



Delays in obtaining appraisals also delay these transactions, which
negatively impacts Tribal economies.

It is easy to see how involving two competing bureaucracies with no authority over each
other and little coordination leads to delays in effectuating routine transactions like
appraisals. As this Subcommittee knows from its focus on tribal energy development,
delays in securing federal approvals and permits and—in this case—appraisals, often
result in lost economic opportunities for Indian tribes and their members.

Report to Congress

H.R. 409 in the 113th Congress would have terminated OST by a date certain, which
appeared to be the Administration’s primary concern with the bill. We have addressed
this issue by taking a different approach in H.R. 812. Instead of mandating the
termination of OST, Section 304 of H.R. 812 now directs the Secretary to prepare a
report that (a) identifies functions that OST performs that relate to management of non-
monetary trust resources; (b) describes any OST functions that will be transitioned to
other bureaus or agencies within the Department, and (c) includes a transition plan and
timetable for the termination of OST to occur not later than 2 years after the date of the
report. In preparing the report, the Secretary would consult with Indian tribes and, once
complete, submit it to the authorizing and appropriations committees in both chambers.

H.R. 812 does not require the Secretary to implement the report or the transition plan.
What actions might be taken as a result of the report, if any, would be questions for
another day. This report would serve several purposes, however. First, it would provide
OST with an opportunity to educate Indian country about the work that it does. Second,
it would provide Congress with information about possibly duplicative land management
functions that OST performs that the BIA might also perform. Finally, it would be the
first opportunity for Congress and Indian country to see what the Secretary’s own plan to
transition OST would look like.

H.R. 812 also includes two new provisions that will provide all tribes, on a voluntary
basis, with new management tools and flexibility:

Fiduciary Trust Officers

Section 304(b) would authorize tribes to contract or compact the Fiduciary Trust Officer
(FTO) positions within OST under the Indian Self-Determination and Education
Assistance Act of 1975. OST created the FTO positions in 2003 to serve as a resource to
BIA agency personnel. On some reservations, FTOs are either underutilized or not
utilized at all. Allowing tribes the ability to contract and make better use of these
positions under P.L. 93-638 would provide tribes with additional staffing capacity in an
era of declining BIA personnel and budgets.

Appraisals and Valuations

The other new provision is section 305, which addresses appraisals and valuations.
Appraisals or valuations are required to complete most transactions involving trust land



or trust resources. As mentioned above, both the BIA and OST have a role in the
appraisal process and neither have authority over the other. As a result, the bureaucracy
of having two separate entities involved in accomplishing a single task often leads to
lengthy delays. Section 305(a) requires the Secretary, within 18 months of enactment
and in consultation with Indian tribes, to ensure that appraisals and valuations of Indian
trust property are administered by a single bureau, agency or other administrative entity
within the Department.

Furthermore, Sections 305(b) and (c) would direct the Secretary to establish minimum
qualifications for persons to prepare appraisals and valuations of Indian trust property and
publish those qualifications in the Federal Register. When an Indian tribe or Indian
beneficiary submits an appraisal or valuation to the Secretary that satisfies those
qualifications and the submission acknowledges the tribe’s or beneficiary’s intent to have
the appraisal or valuation considered under this new subsection, the appraisal or valuation
will not require any further Secretarial review or approval and will be considered final for
purposes of effectuating the applicable transaction.

Section 305 would also offer tribes and beneficiaries the option to hire their own
qualified appraisers and complete transactions in far less time than would be required if
the Department had to review and approve the appraisal or valuation. Not only will this
expedite transactions involving trust assets, it will also relieve the Department of
administrative burdens and will likely result in cost savings.

ATNI and the Coeur d’Alene Tribe are grateful for the Subcommittee holding today’s
hearing. We look forward to working with the Subcommittee and the full Committee to
advance H.R. 812 as quickly as possible.



